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ent theories. This serves to show the confusion into which the 
has been advanced is that the acceptance of the subscription by the 
law has been thrown on this subject, due to the desire of the courts 
to enforce a promise binding in morals but not in law, in violation 
of well-settled principles of contract. If the policy of the State is 
promotive of education, religion and philanthropy, if it is desirable, 
from motives of public policy; that such subscriptions, although gra- 
tuities, should be enforced because numerous worthy institutions 
are absolutely dependent upon them, such enforcement should be 
obtained through suitable enactment by the legislature, and not 
through judicial legislation which is subvertive of the symmetry of 
our law. 

Y. L. S. 

DIVORCE-EXTERRITORIAL EFFECT-What exterritorial effect 
should a court give to a divorce granted by one State to its citizen 
from his non-resident wife who was domiciled in another State and 
not personally served by process? This mooted. question arose in 
an Illinois case' where the court had to consider the validity of the 
defendant's former marriage in order to determine whether the 
second marriage was bigamous. After a marriage in New York, 
a husband left his wife and made California his domicil. He 
brought divorce proceedings against his wife, and although she was 
not personally served and did not appear, he secured the divorce. 
Subsequently, the wife remarried in New York and then left with 
her second husband for Illinois where they cohabited for ten years. 
The second husband, without obtaining a divorce from her, re- 
married in Illinois. To an indictment for bigamy, his defense was 
that his first marriage was invalid; for New York did not recognize 
the divorce obtained on the non-resident non-appearing defendant 
who was not personally served. The court, with two judges dis- 
senting, held that the second marriage was not bigamous, as his first 
marriage in New York was void, his alleged wife being still mar- 
ried to her first husband at the time of her second marriage. The 
fact that Illinois, the forum, recognized the divorce was considered 
to be immaterial. 

The dissenting judges considered the Illinois cohabitation for 
ten years as equivalent to a common law marriage, inasmuch as 
Illinois, contrary to New York, recognized the California divorce 
which rendered the alleged first wife of the defendant competent to 
contract a common law marriage with him. 

The principal case, with its diverse opinions based on the laws 
of two States not in accord, very aptly discloses the fact that the 
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courts are in conflict as to the exterritorial effect of certain kinds 
of divorces. Divorce proceedings partake of the nature of pro- 
ceedings in rem as well as proceedings in personam; this is due to 
the peculiar nature of divorce causes. The purpose of a divorce is 
to dissolve the mutual relation, the status of the parties,-which is 
the res. At the same time, however, a personal element, not found 
in actions instituted merely to subject or affect property, is present. 
As a result, divorce proceedings are frequently called proceedings 
quasi in rem.2 This fact is the reason for the conflict as to this 
question. Although the defendant in a proceeding in personam 
must be personally served with notice of the action within the court's 
jurisdiction or must voluntarily appear, yet in proceedings in rem 
such service is not necessary, the court's jurisdiction depending upon 
its jurisdiction of the res in controversy. The res in divorce causes 
is a double or correlative status, affecting the two parties to the 
marriage. Consequently, the courts have a complex and difficult 
question to decide when the domicils of the husband and wife are in 
two different States. 

At common law, a married woman merges her legal identity 
in that of her husband, with the result that on marriage she acquires 
his domicil.3 Her domicil changes with every alteration of his domi- 
cil, irrespective of her actual presence.4 The modern tendency, how- 
ever, is to make an exception to this principle, in certain abnormal 
relations arising between husband and wife, as where she contem- 
plates bringing divorce proceedings against her husband.6 In such 
case, she may select a domicil apart from that of her husband. "The 
right springs from the necessity for its exercise and endures as 
long as the necessity continues." 8 

As each sovereign State is supreme within its own boundaries, 
it may, in any form of proceeding it sees fit, declare on what con- 
ditions it will decree a divorce. The other States, however, are 
not bound to give "due faith and credit" to the decree within their 
jurisdictions unless the divorcing State had complete jurisdiction of 
the parties within the laws of those States.7 Accordingly, where 

Minor, Conflict of Laws, ?87. 
8 Minor, Conflict of Laws, ?46. 
'Harrison v. Harrison, 20 Ala. 629 (1852); Dougherty v. Snyder, 15 

S. & R. 84 (Pa. 1826). 
5 Cheever v. Wilson, 76 U. S. Io8 (I869); Hekking v. Pfaff, 82 Fed. Rep. 

403 (1897); Chapman v. Chapman, 129 Ill. 386 (1889); Hartean v. Hartean, 
14 Pick. I8I (Mass. 1833); Ditson v. Ditson, 4 R. I. 87 (I856). 

6 Cheever v. Wilson, supra, note 5, at page I24. 

7Minor, Conflict of Laws, ?86; Haddock v. Haddock, 201 U. S. 562 
(I905). 
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both parties to a divorce proceeding are domiciled within the juris- 
diction of the divorcing State, full effect will be given to it in the 
other States.8 On the other hand, if neither party is domiciled in 
the State where the divorce is obtained, the other States, especially 
those within which the husband and wife are respectively domiciled, 
will not give it exterritorial effect, though recognizing its binding 
effect within the divorcing State.9 

The difficult case, as stated previously, arises where the hus- 
band and wife are domiciled in different States, the domicil of the 
libellant being in the divorcing State. For, although the court in 
such case has jurisdiction of the libellant, it only has control over 
his part of the status, or res,-the marriage relation only as respect 
to him. Its decree, however, will also affect the status of the defend- 
ant over whom it has no such jurisdiction. What exterritorial 
effect shall a foreign State give to such decrees or what preliminary 
conditions shall it be compelled to require before such exterritorial 
effect is given? 

The jurisdictions, in their answers to this question, may be 
divided into three groups; each group bases its decision on a dis- 
tinct theory.10 One group, represented by Ditson v. Ditson," holds 
that, when a State has jurisdiction over the libellant, it also draws 
to it jurisdiction over the status of the non-resident defendant; and 
its decree will have exterritorial effect if the non-resident has re- 
ceived such notice as the divorcing State requires, often merely 
notice by publication in one of its newspapers.12 A second group,13 
of which New York is the most important jurisdiction, refuses 
exterritorial effect to foreign decrees, if they have been obtained 
against non-residents not personally served, unless the defendants 
have voluntarily appeared. The ground of these decisions is that 

'McGill v. Deming, 44 Ohio, 645 (I886); Loker v. Gerald, I57 Mass. 
42 (I892); Hunt v. Hunt, 72 N. Y. 217 (I878). When defendant is a resi- 
dent of the divorcing.state, even constructive notice to him will give the 
decree exterritorial effect. De Meli v. De Meli, I20 N. Y. 485 (I89o). 

'Barber v. Root, Io Mass. 260 (1813); Bell v. Bell, I8I U. S. I75 (I900oo); 
Jackson v. Jackson, I Johns. 424 (N. Y. I806); St. Sure v. Lindsfelt, 82 
Wis. 346 (I892), where the divorce was rendered in a foreign country. 

10 Minor, Conflict of Laws, ??92, 93, 94. 
14 R. I. 87 (I856). 
"Cox v. Cox, I9 Ohio St. 502 (I869); Anthony v. Rice, IIo Mo. 233 

(I892); Dunham v. Dunham, supra; Hilbish v. Hattel, I45 Ind. 59 (I896); 
Tiffany, Persons and Domestic Relations (2nd Ed.), ?IIO. 

3 O'Dea v. O'Dea, IOI N. Y. 623 (I886); People v. Baker, 76 N. Y. 78 
(1879); Ransom v. Ransom, I04 N. Y. S. I98 (I9o7). Also adopted in 
Harris v. Harris, 115 N. C. 587 (894) ; Cook v. Cook, 56 Wis. I95 (I882); 
McCreery v. Davis, 44 S. C. 195 (I894), and perhaps in Love v. Love, Io 
Phila. 453 (Pa. I893). 



a divorce cause is a proceeding in personam, a doctrine held only by 
these courts. The third group,'4 following the New Jersey theory 
based on the principle that a proceeding for divorce is quasi in rem, 
requires that the non-resident defendant be actually notified of the 
proceeding by mail, message or actual notice of service; depending 
on which is the best notice practicable. This theory appears to be 
the best in principle as well as the fairest to both parties. 

It is such complicated decisions as the principal case, involving 
the different standpoints of the courts as to the exterritorial effect of 
some divorces, that will inevitably result in a Uniform Divorce Law 
and thus settle the question in one certain and definite manner. 

N. I. S. G. 

LANDLORD AND TENANT-DUTY OWED BY LANDLORD TO TEN- 
ANT-The owner of a building, leasing a part thereof and retaining 
possession of another part, is bound to exercise ordinary care to 
avoid injury to his tenant by the manner in which he uses the 
part retained by him.l This duty does not grow out of the relation 
of landlord and tenant, but is merely one aspect of an obligation, 
generally incumbent upon one in possession of property to employ 
reasonable care to so use it as not to injure the owner or possessor 
of neighboring property.2 On this principle the owner of a three- 
story building was held liable in the recent case of Moroder v. Fox,3 
where he, knowing that the second floor was vacant and unheated 
and that the water pipes supplying the third story were uncovered 
and unprotected from frost, allowed them to remain so during the 
winter time, when they froze and burst, permitting water to escape 
through the floor to the injury of the goods of the tenant under- 
neath. 

There is, however, a strong dissenting opinion by Timlin, J.,4 on 
the ground that the landlord owed no duty to the tenant, in anticipa- 
tion of a freeze, to keep the vacant second floor apartment warm, 
or in any way to protect the pipes from frost; and since there was 
no duty imposed by law, there could be no breach of duty, conse- 

1 Felt v. Felt, 59 N. J. E. 606 (I9oo); Burlen v. Shannon, 115 Mass. 438 
(1873), and see Wharton, Conflict of Laws, ??236, 237. 

13 Farnham, Waters & Water Rights, ?966; dictum in Buckley v. Cunning- 
ham, I03 Ala. 449 (1893); Jones v. Freidenburg, 66 Ga. 505 (I88I); Glickauf 
v. Maurer, 75 Ill. 289 (1874); Railton v. Taylor, 20 R. I. 279 (1897). 

Krueger v. Ferrant, 29 Minn. 385 (1882). 

143 N. W. Rep. I040 (Wis. I913). 
4 Beginning page Io42. 
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